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Statement 


The Plaintiffs-Appellants appeal from the Order of Hon. 
Milton Pollack, District Judge, Southern District of New 
York, dated November 21, 1975, dismissing the complaint 
for lack of jurisdiction. The Court, in its Order, held that 
the Plaintiffs-Appellants at the time of the commence- 
ment of the action were residents in and citizens of the 


State of New Jersey and hence, diversity of ¢ izenship 


is lacking. 


The Court below was in error in its conclusion, there 
being no proof before the Court of any change of intent 
on the part of the Plaintiffs-Appellants to make them 
selves citizens of the State of New Jersey. Admittedly, 
the Defendant-Respondent is a resident and citizen of 
State of New Jersev. The Court below permitted the 
error to occur in failing to distinguish between “resi 


dence” and “citizenship”. Jurisdiction was claimed under 
Title 28, §1332 U.S.C. and upon Federal Specification DD 
G-45le and Standards of the Federal Housing Adminis 


tration. 


Title 28, §1332, in allowing jurisdiction to a District 
Court, speaks of “Diversity of Citizenship”. Judge Pol- 
lack in his Order made a finding that the Plaintiffs-Appel 
lants were both residents and citizens of the State of New 
Jersey at the time of the commencement of the suit. Doubt- 
less, Judge Pollack knows the distinction between “resi- 
dents" and “citizens”. However, the inclusion of both 
these words in his Order is some evidence of the blurring 
that the human mind is prone to, when confronted, at 
first blush, with the physical fact that the Plaintiffs 
Appellants were, in fact, residing in New Jersey. “Citi 
zenship” alone is required under the Rule. 


Substantial, if not total proof was offered to show 
(1) that the residence in New Jersey was on a continu 
ing temporary basis to enable the infant Plaintiff, Dawn, 
age 8, to be in close proximity to the attending surgeon 
who had fortunately been present in the Hospital when 
the child was taken there by ambulance, and (2) the pat 


ents of the infant plaintiff, along with other members 
of the immediate family had resided at 120 Wes: 91st 
Street in the Borough of Manhattan for eight wears (p. 


60a) and before that had resided at 170 West S9th Street 
in the Borough of Manhattan for ten years (p. 60a); that 
the infant plaintiff age 8, attending P.S. 84 
located at 32 West 92nd Street in the ‘ough of Man- 
hattan and that her sister, Patricia, age 10, was attend- 
ing the Parochial School of St. Gregory’s located at 13 
West 91st Street in the Borough of Manhattan. In these 
two addresses, the parents of the infant plaintiff Dawn 
resided a total of 18 years. These addresses are precise 
and were given to the attorneys for the Defendant-R« 
spondent long before the Motion for Dismissal was made. 


In other words, if there was any doubt about these ad- 
dresses, proof could easily have been offered to show that 


the parents dic not reside there. 


The acci ent 


On July 25, 1973 at about 1 P.M. while the infant Plain- 

tiff Dawn, age 8, was standing on the porch of the prem- 

319 MeCabe Avenue, Bradley Beach, New Jersey, 

‘ing the large glass storm door which her sister Patri- 

10, was attempting to open from the inside, the 

ection of glass fell from the insert of the door. 

Large pieces and shards struck the infant Plaintiff, Dawn, 

severely cutting the left wrist and hand with great loss 
of blood. 


The infant Plaintiff suffered deep lacerations resulting 
in the severance of all of the tendons and nerves of the 
left hand and wrist. She was rushed to the New Jersey 
Shore Medical Center-Fitkin Hospital where she was op- 
erated upon by Dr. Joseph E. Jasaitis at mianight of 
the same day, as she had eaten dinner in the emergence; 
room. The operation took several hours. The hospital 
chart shows that the infant plaintiff suffered complete 
transsection of the 


(1) ulnar nerve 


(2) mi-transsection of the median nerve 
E 
(3) lacerations of the lone flexor tendons o nile 
middle, ring and little fingers (pp. 231a, 232a) 
1 
After surgery was completed, the chil as left ith a 
“claw” like hand which she could not close. It was the 


provident al presence of Dr. Jasaitis, a spec alist in hand 


surgery and reconstruction at the time of the ehild's a 


mission to the hospital that prompted the mother of the 


infant plaintiff to take up residence in New Jersey which 


was to be temporary, commencing in November 1973. 


From the date of tue onset of the accident and ter 
rible trauma that left this left-handed child with a totally 
disabled left hand with claw-like disfigurement on Juh 
29, 1973 until the end of November 1973, the Plaintiff 
Appellants resided in their home at the Stephen Wise 
Towers of the New York City Housing Authority, located 
at 124 West 91st Street in the Borough of Manhattan, 
City of New York (Exhibit B, p. 240a). In other words, 
the Plaintiffs-Appellants returned to their home in New 
York City and made frequent visits to Dr. Jasaitis in 
New Jersey. It was this unfortunate accident to the child 
that required the mother and child to live temporarily 
in New Jersey as they no longer could pay for the trans 
portation to be near Dr. Jasaitis, whose great skills and 
specialty had enabled almost a miracle to be performed 
on Dawn’s left hand and wrist. However, Dr. Jasaitis, 
during the follow-up visits informed the mother that a 
further operation would be warranted if the restrictions 
continued and the swelling in the wrist did not disappear 
It was these factors alone, namely. to be near Dr. Jasaitis, 


the specialist in cosmetice hand surgery and reeonstrue 


tion that brought about the temporary residence of the 
Plaintiffs-Appellants in New Jersey. 


Proof of Citizenship in the State of New York 


t 


'o enable the Court to quickly discern the proofs posi 
that the Plaintiffs-Appellants were at all times, citi- 
he State of New York, (1) prior to the accident, 
the accident and (3) at the present time, 
eal follow-up will be respectfully pointed out 
in simple references to the Joint Appendix, viz.: 


l. The Plaintiffs Appellants resided with the hus- 
band-father William Donohue and other members of 
the family at the time of the accident on July 29, 
1973 at Stephen Wise Towers, New York City Hous 
ng Authority, 120 West 91st Street in the Borough 
of Manhattan for a period of 7 years (p. 4a). 


2. Previous to the residence at 120 West 91st 


Street, the Plaintiffs resided at 160 West SOth 
Street for ten years (p. 4a). 


3. The husband and father of the Plaintiffs-Ap- 
pellants, William Donohue, was employed as a li- 
censed operating engineer on construction work in 
New York Cit 222a) and was at the time of 


the accident and for many years prior, a member 


of the International Union of Operating Engineers, 
Locals 15, 15.4, 15B, 15C, 15D, AFL-CIO (pp. 4a- 
5a) located at 265 West 14th Street, New York, 
New York. 

4. That the Plaintiffs-Appellants were at the time 
of the accident and for many years prior thereto, 
members of the Roman Catholic Church of St. 
Gregory located at West 90th Street and Amster- 
dam Avenue in the Borough of Manhattan, City of 


New York p. 5a). 


5. The infant Plaintiff-Appellant, Dawn Dono- 
hue attended at the time of the accident P.S. School 


4S West 90th Street 
the sister of Dawn 
age 10, at d St. Gregorv's Paroch 


West 90th Street in Manhattan (p. 5a). 


6. The married daughter and sister 
tiffs-Appellants, namely Mrs. Catherine Horgan, 
and her husband, resided as summer residents at 
319 MeCabe Avenue, Bradley Beach, New Jersey 
(p. 6a). 


7. The summer cottage at : MeCabe 
Bradley Beach, N. J. was a 2 family unit 
per portion being ited by Mrs. Hogan 
husband (p. 7a). 

8. The infant Plaintiff, Dawn, at 
accident on 7/29/73, had completed 
at P.S. 84 located at 48 West 90th Street and was 
to enter third grade (Answer to Interrogatories 
p. 31a). 


\ppellant 
att 
O0th Street 
after attended the Manhattan Trade 
School in Yorkville, in the Borough of Manhattan 
until he joined the U. S. Marines, continuing his 
residence as of 120 West 90th Street. New York 
City (p. 39a). 
10. The parents of the infant Plaintiff Dawn, 
voted in New York City and were never registered 
to vote in New Jersey (p. 41a). 


11. The Plaintiff-Appellant Dorothea Donohue 
evidenced her intent to return to New York C 


and stated in her deposition that she was 


ing temporarily in New Jersey (p. 55a). 


( 


12. The Plaintiff-Appellants Appellants wer 
siding in New York City and because th. 


laughter and th returned 
home at 120 W. 91st Street, Manhattan . 90a) 


14. In September 1973, about 2 months follow 
accident of July 29, 1973, the Plaint 
nt Dawn Donohue resumed school at P.S. 
Manhattan while sister Patricia resumed 
in St. Gregory’s Parochial School in Man 
(pp. 60a 61a). 

15. Th: 

Donohue, 


16. Neither the Plaintiff-Appellant Dorothea 
Donohue nor her husband ever owned property in 


New Jersey (p. 65a). 


17. The husband and father of the Plaintiffs 
Appellants William Donohue was working in New 
York when the Plaintiffs-Appellants visited their 
married daughter, Mrs. Horgan, in Bradley Beach, 
N. J. (p. 68a). 

presence of the Plaintiffs-Appellants at 
the summer cottage of Mrs. Horgan was , 


temporary guests (p. 69a). 


19. The tenant on the first floor of the summer 
cottage in Bradley Beach, New Jersey was a Mrs. 
Rose Tueci, a friend of the Plaintiff-Appellant Dor- 
othea Donohue, who eame from the same neigh- 


uetion 


Jersey 


on 


New Jersey 


her husband continued to be emploved in New York 


prior to the t to her daughter: that 


and that the reason she remained in New Jersey 


was ft 


| be near Dr. Jasaitis who was the attend 


ing surgeon for tl severely traumatized fant 


Plaintiff-Appellant Dawn Donohue (pp. 100a, 101a) 
24. When the father of the Plaintiff Dawn Doi 


hue retired | retired from work in New Yi 


k. and 
rK, and 
upon retirement never worked in New Jersey nor 


of Dawn who at 


st 90th Street . 9002-2012). 


was the 
surgeon and dedieat doetor treat Dawn for the 
jurv she suffered and to be near his of 


fice for treatments that caused her to move tem 


orarilv t. New Jersey that in the beginning she 
I ] 


brought Dawn to his offiee on August 7th, August 
98th, August 30th, Septemb: r 14th, October 9th, No 
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vember 1st, December 1st, December 19th, Decem- 
ber 28th, 1973 and January 6th, 1974 (p. 204a). Dur- 
ing the visits to Dr. Jasaitis from July to November 
1973, the Plaintiffs-Appellants resided in. Manhat- 
tan at the Stephen Wise Towers of the New York 
City Housing Authority on 124 West 91st Street 
and was compelled to make these long journeys 
with Dawn. 


28. Mrs. Donohue stated that her me was in 
New York City for 27 years since her marriage and 
that when the second operation was performed by 
Dr. Jasaitis, she would then move back to New 


York. 


29. Mrs. Donohue stated 


that she was a member 
of the Local Election Board 


located in the Publie 
School adjoining St. Gregory’s in Manhattan (p. 


207a). 


30. Mrs. Donohue in her affidavit at Page 209a 
stated that sie visited her mother-in-law, Mrs. 
Margaret Donohue in Middle Village, Borough of 
Queens, New York, about a month and a half prior 
to the date of the deposition and at that time made 
inquiries of friends to have real estate agents look 
for a home for her and her family in New York; 
Mrs. Donohue stated that she wrote to a friend, 
Mrs. Dorothy Hollohan of 117 West 90th St., New 
York City to look for an apartment for her (p. 
208a). 


3l. The bill of Dr. Jasaitis for the operation 
performed on Dawn on July 29, 1973 was sent to 
the Manhattan address of the Plaintiffs- Appellants 
at 120 West 91st Street which 1s probative proof 
that the Plaintiffs-Appellants regarded New York 
City as their home (p. 209a). 
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22. The bill of Dr. Jasaitis is Exhibit 2 and is 
addressed to the husband of the Plaintiff-Appellant 
Dorothea Done iue at 120 West 91st Street, New 
York City (pages 209a, 213a). 


33. Exhibit 2 at page 211a is a letter addressed 
to the Plaintiff-Appellant Dorothea Donohue of- 
fering her the apartment which she occupies. This 
person is Plaintiff-Appellant Dorothea Donohue's 
eousin *Fran" (Frances). She also speaks of an 
apartment which was available on East 87th Street 
in Manhattan as to which the writer says Mrs. 
Donohue “can't do better" (p. 212a). 


94. The first bill of Dr. Jasaitis was paid by the 
Joint Welfare Fund of the Operating Engineers 
Locals 14-15, 265 West 14th Street, New York, N.Y. 
in a check for $112.50 as the same appears at P. 
214a: a further bill was paid to the Jersey Shore 
Medical Center, in the sum of $576 per the letter 
of the Trustees of the Joint Welfare Fund of Loeal 
Unions 14-15, International Union of Operating En- 
gineers, 265 West 14th St, New York City of which 
the husband and father of the Plaintiff-Appellants, 
William Donohue was a member (Exhibit 4, p. 
215a). Here is proof that the New York basec 
Union of Mr. Donohue regarded him as a New York 
resident. 


35. 7 * address on the Police Blotter Record of 
the Department of Bradley Beach, New Jer- 
sey at the time of the accident shows the address 
of the infant Plaintiff Dawn as 120 West 91st 
Street, New York City, Apartment No. 19 (p. 241a, 
Exhibit *C"). 


36. Exhibit “B” being the bill of the Stephen 
Wise Towers of the New York City Housing Au- 
thority shows the Plaintiffs-Appellants residing 
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through November 1972 at 120 West 91 Street, 


Manhattan, despite the facts that the aecident oc 
curred on July 29, 1975. This evidences an intent 


to continue to regard New York as their home 


37. The letter of the Plaintiff-Appellant Doro 
thea Donohue addressed to her attorney, William 
J. Corcoran, Esq. postmarked Mareh 7, 1975 
proof of the intent of Mrs. Donohue to return to 
New York City to live as she sta in her letter 
which was mailed before the Not of Motion t 
dismiss was made or received. In this letter Ah 
Donohue repeats the reasons why she has to stay 


in New Jersey, namely to be near Dr. Jasaitis and 


because of the likelihood of another operation on 


Dawn's hand. 


38. The receipt of the New York Housing Au 
thority indicates partial payment of the rent for 
the premises 120 West 91st Street in August 24, 


1973 (p. 242a). 


299. The hospital chart of the Jersey Shore Med 
ical Center-Fitkin Ilospital cà the admission page 
gives the address of the infant Plaintiff-Appellant 


as 120 West 91st St., NYC (p. 231a). 


40. The emergency chart of the above hospital 
gives the name and address of the father of the in 
fant plaintifi-appellant as “Wiliam Donohue, 120 
W. 91st Street, NY City and occupation as "oper- 
ating engineer", Local No. 15. 

This continuing consistent proof that the infant plain 
tiff-appellant’s address remained in New York City and 
that the father continued to be a member of Local 15 of 
the Operating Engineers Union in New York City (233a 
of Joint Appendix). 
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The above items of proof evidencing that the Plaintiffs- 
Appellants were residents and citizens of New York were 
als, made at a time when the question of “citizenship” 
was not considered or contemplated; that the addresses 
viven as being in New York were given before any suit 
was comm need or contemplated and prior to the time 
that the Plaintiffs-Appellants eonsulted an attorney. 


All of the above pieces of evidenee, when put together 
spell out a continuing intent on the part of the Plaintiffs- 
Appellants to return to New York; the proof shows that 
from the very beginning, when they made a summer visit 
to the married daughter in Bradley Beach it was the in- 
tent of the Plaintiffs-Appellants to return to New York 
and, in fact, they did, for they continued physically to 
reside at 120 West 91st Street and the children Patrieia 
and Dawn resumed school at St. Gregory's Parochial 
School and P.S. 84 respectively. These pieces of evidence 
are cogent proof that Mr. and Mrs. Donchue and their 
infant children intended to return to New York; ihat they 
never worked in New Jersey; never voted in New Jersey; 
that Mr. Donohue up until his total diability, sometime 
in November 1973, continued to work for construction 
contractors in New York City and that his Welfare Fund 
paid for the Hospital and Medical expenses of the doctors 
attending the infant Plaintiff-Appellant Dawn; that his 
membership in this Operating Engineers Union permitted 
Mr. Donohue to work only in the Five Boroughs of New 
York City which was and is the territorial jurisdiction 
of Loeal: 14 and 15 of the Operating Engineers Union; 
in other words if there was work in New Jersey, Mr. 
Donohue could not qualify for work in New Jersey as his 
Union membership was limited to the New York City 
Loeal Union 15 


The above proof makes a pretty persuasive argument 
that the Plaintiffs-Appellants at all times regarded New 
York State as their place of domieile, notwithstanding 
their temporary residence in the State of New Jersey for 
good and sufficient reasons. 
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POINT 


Intent in establishing domicile overrides the acci- 
dental postures of residence, no matter for how long 
such accidental postures continued. 


It has been often state? that a person may have many 
residences but only one domicile. A person such as the 
late J. P. Morgan had a home in Paris, a shooting abode 
on the moors of Scotland, a mansion in the Murray Hill 
section of New York City and a magnificient estate in 
Glen Cove, Long Island, and which is now the site of 
the Soviet Consulate General, and a winter home in Palm 
Beach, Florida. Yet, when the estate was probated, it 
was found that Mr. Morgan intended his home in Glen 
Cove to be his domicile and hen.e, the estate was probated 
out of the Surrogate's Court of Nassau County. 


This, of course, is elementary law which is not offered 
this Honorable Court as somethi startling or new. 
lloweve 


4 


it is offered as a prelude to what is perhaps 
e most lucid interpretations of the difference be- 


T. 
th 


one of 
tween domicile and residence in the case of Broadstone 
Realty Corp. v. Thomas Mellon Evans, 213 F.Supp. 261 
(1962). (The decision was written by Judge Edelstein) 
(now Chief Judge Edelstein). 


t Page 265 the Court says: 


“It is well established that with respect to the di- 
versity jurisprudence of the Federal Courts, eitizen- 
ship has the same meaning as domicile. It imports 
permanent residence in a partieular State with the 
intention of remaining ... Residence alone is not 
equivalent of citizenship, although the place of resi- 
denee is prima facie the domicile and citizenship is 
not necessarily lost by protracted absence from the 
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home where the intention to return remains. Stine 
v. Moore 213 F. 2d 446 and other cases cited.” 


At Page 265 Judge Edelstein continues: 


“A person may have several residences and can 
change his residence at will but domicile, once es- 
tablished, so remains until a new domicile is legally 
acquired. .Mezzich v. Southern Pennsylvania Bus 
Co., 59 F. Supp. 799 (Ed. Pa. 1945). The purchase 
or lease of a new residence for conveniences or for 
the purpose of making working ec.ditions tolerable 
does not, without more, indicate a change in domi- 
eile. Earley v. Hershey Transit Co., 55 F. Supp. 
981 (MD PA 1944)." 


Again, at page 265: 


“The acquisition of a new residence for occupancy 


during employment away from a per ant home 
is insufficient to rebut that presumpt * * vot- 
ing is an important consideration in determining 
domicile." 


See Wilson v. Republic Iron Co., 251 U.S 
Continuing at page 266: 


*as there is no statutory direetive for proeedure 
upon an issue of jurisdietion, the mode of its de- 
termination is left to the trial Court. Gibbs v. 
Buck, 307 U.S. 61 * * * the Trial Court may, in its 
diseretion, hear and determine issues of fact as to 
jurisdiction by receiving oral testimony and other 
evidence. Gilbert v. David, 233 U.S. 561, at 566, 
568 or by receiving and weighing affidavits.” 


The Court is respectfully requested to view the ease of 
Gallagher v. Philadelphia Transportation Co., 185 F2d 
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543 (3rd CA). The question there is whether the Plain- 
tiff is a citizen of Pennsylvania or Oregon within the 
meaning of Section 1332 of the Judicial Code, 28 USCA 
1332. This latter section, of course, sets forth the possi- 


bilities that may cause a claim to be Diversity of Citizen- 


ship and for brevity will not detail here those areas. The 
fact situation in Gallagher v. Philadelphia Transporta- 


tion Co. supra is interesting insofar as the probing of 
intent on the part of the wife in that case is concerned. 
Her husband was serving a sentence for a felony in a 
prison in Pennsylvania. The wife and her two childret 
eame to Philadelphia from California in 1944. In her suit 
for personal injuries the wife claims she was a citizen of 
Oregon. She at no time returned to Pennsylvania except 
for the purpose of the trial of her ease. She left no busi- 
ness interests or property in Pennsylvania. She retained 
no residence there. She had not visited her husband at 
the place of his incarceration in Pennsylvania since her 
removal to Oregon in 1947. 


Upon removing to Oregon she was uncertain whether 
she would remain there or remove to California. She also 
considered the possibility of returning to her husband 
when he was to be released from prison and finally she 
expressed her intention to make Oregon her home al 
though she used the word “visit” to her brother. 


The District Court found that she was a citizen of 
Pennsylvania at the date of the commencement of the suit 
on July 9, 1945 and that Plaintiff entertains fixed int. a- 
tion to return to Philadelphia and remain there perma- 
nently as soon as conditions make it, in her opinion, desir 
able. The Distriet Court said in its findings of faet the 
applicable rule of law to be that domicile may be changed 
bv personal presence in the new State and an “abiding 
intention to make it home". Her residence could not be 
changed without an abiding intention at a particular place 


elsewhere. The Court found that such an intention was 
never formulated by Plaintiff; the District Court found 
that the Plaintiff never formulated an intention of resid- 


ing permanently in California or Oregon ay other 


place but intended to and now intends to ide perma- 
nently in Pennsylvania. 


The Third Cireuit remanded the case to the District 
Court because the District Court set too high a standard 
for Plaintiff; she has the burden to prove that the Court 
has jurisdiction once this is challenged; the Circuit Court 
stated it was not sure her proofs would not have met this 
burden. See McNutt v. Gen. Motors Acceptance Corp., 
298 U.S. 178. 


The Third Cireuit held that the District Court in using 
the word “abiding” used it in the context of “perma- 
nently” and that Plaintiff has had an affirmative inten- 
tion to permanently attach herself to Oregon or Cali- 
fornia. 

At Page 546, the Third Cireuit held: 
“The emphasis of the court on permanence of the 


anticipated attachment to a State in our opinion, 
required too much of the Plaintiff.” 


On the other hand, the Court at Page 546 said the cor 
rect standard is 


“The negatively stated proposition is correct, viz: 
that it is the absence of an intention to go else- 
where which is controlling.” 
See 
Gilbert v. David, 255 U.S. 561 (1915); 
Williamson v. Ose..ion, 232 U.S. 619 (1914); 
Williams v. North Carolina, 317 U.S. 287. 
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The Court noted that it is “enough to intend to make 
the new State one's home"—Restatement of Conflict of 
Laws, Section, 19, 20. 


At Page 547 the Third Cireuit stated: 


“Tt is true that many cases have used the word 
Permanent in explaining the requisite intention. But 
we doubt that these cases actually required so much 

In view of this fact, we think it is proper for us 
to insist that the District Court apply clearly what 
older precedents may have applied with less pre 
cision.” 


See also the case of Brough v. Sirathmann Supply Co., 
358 F2d 374 (CA Pa. 1966), where the rule is laid down 
that a change in eireumstances after suit commenced will 


not divest the Federal Court o" Jurisdiction 


Pappas v. Moss, DC NJ 1966, 257 F.Supp. 345 


reversed on other grounds 393 F.2d 865. 

The Circuit Court for the Second Circuit held that domi 
cile on which citizenship is based consists of residence in 
fact coupled with a purpose to make the place of resi 
dence, home. See Nick C. Spanos v. Skouras Theatre, 364 
F2d 161 (1966). 


The Supreme Court held that an old domicile continues 
until there is positive intention to create a new home. 
Texas v. Florida, 306 U.S. 398, 59 S.Ct. 563 (1939). Again 
the Cireuit Court for the Seeond Cireuit in two decisions. 
held that moving to another state for the express purpose 
of establishing diversity is sufficient to establish that domi 
eile as bona fide. In the ease of Peterson v. Allcitu Insur- 
ance Co., 472 F2d 71 (1972), the Court of Appeals for the 
Second Cireuit reviewed the decision of Judge Judd in 
the Eastern Distriet rendered in favor of the assignee 
of the insured against the Insurance Carrier for *bad 
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faith" failure to settle the claim within the limits of the 


} 


bile liability policy. The Appellant Insurance Car 
! 


automo 
rier contended that the Plaintiff was not, in fact, a bona 
fide resident of North Carolina thus destroying the diver- 
sity of citizenship and the jurisdiction of the Federal 
Court. The Appellant Insurance Carrier asserted that 
both it and the appellee are New York residents. 


The Circuit Court held that even though at.the time of 
trial in a prior state action involving the accident, the 
appellee was a domicile of Brooklyn, New York, her in- 
tention plus her removal to North Carolina for the ex- 
press purpose of making it her domicile is sufficient to 
establish that domicile as bona fide. 


Judge Mulligan held that a collateral aspect of her 
move concerned her intention to have done such for the 
sole purpose of obtaining diversity of citizenship is im- 
material The Court held the rule of the case to be: 


“Intention to change domicile plus asportation to 
that domicile is sufficient to establish proper inten- 
tion.” 


In the ease at bar, there is not a seintilla of evidence 
that the Donohue family had an “intention to change 
domicile”. Hence Judge Mulligan's definition of the Rule 
is not met despite asportation to New Jersey. 


In the celebrated ease of Williams v. North Carolina, 
317 U.S. 287 (1942), a man and woman from North Caro- 
lina went to Nevada for the purpose of establishing resi- 
dency and a divorce under Nevada law. Subsequently 
they marry and return to North Carolina where they are 
prosecuted and convicted of bigamy. 


The Supreme Court assumed the domicile established 
by the parties in compliance with Nevada law was not a 
sham, there being no evidence to indicate such. The 
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urt distinguishes between 


and doesn’t rule on either: 


full faith 
divorce decrees granted 
lent as distinguished from a domicile. 
(2) Whether North Carolina can 
ll faith and credit because 


was not bona fide. 


the decision is the C belief that rules 
with regard to marital relationships are the proper in 
terest of the state granting the decree and should not 
be interferred with unless a federal policy was contra 
vened 


In the ease of Gilbert v. David. 235 5. obl, the Supreme 


Court adopted two text book definitions of diversity: 


(1) The absence of any present intention to not 


reside pi rmanently or indefiniteh in the new abode. 


(2) If a person has actually removed to another 
| 


place, with an intention of remaining there for an 
indefinite time and as a place of fixed present domi 
cile, it is to be deemed his place of domicile not 


withstanding he may entertain a floating intent to 


return at some future period. 


In the ease of Teras v. Florida, 306 U.S. 398, the Su- 
preme Court undertook to give some guidelines in help 
ing determine the factual issue of domicile. With re 
gard to whether a dwellin, place is a person's home, eon 


sideration "d be given to the following: 
At page 414: 
1. Its physical characteristies. 


The time spent there. 
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3. The things done therein. 


4. The persons and things therein. 


Mental attitude towards the place. 
Intention when absent to return to the place. 


7. Elements of other dwelling places of the person col 
cerned. 


The above facts and characteristics of the domicile of 
the Dorohue family are described earlier in this memoran 
dum, viz: long residence, twenty years employmeuų chil- 
drens’ attendance at New York City schools, regular voting 
habits of the Donohues in New York City, versus, the ab 
sence of any of the above occurring in the State of New 


Jersey. 


POINT II 


The objective evidence in this case supports a con- 
tinuous intent on the part of the Plaintiffs-Appellants 
to physically return to New York when the reason for 
their stay in New Jersey has been satisfied. 


Apart from the life style of the Plaintiffs-Appellants 
including the other children and husband which all point 
to their adherence to New York as their place of domicile 


for over 25 years, there are other cogent objective pieces 
of evidenee which support the continuous intent, never 
surrendered, to return to New York. 


To begin with we have the following: 


(1) uninterrupted residence and domicile in New York 
State and New York City, beginning in 1948 following 
the marriage of the Plaintiff-4, pellant Dorothea Donohue 
and her husband William Donohue; they lived first in 


Liberty, New York located in Sullivan Count 

years and that was followed hy uninterrupted residen 
first in Long Island City whei. Mr. Donohue first became 
a member of Local 15, Intei cational Union of Operating 
Engineers and out of which union Mr. Donohue worki 
continuously for over 20 years within the five Boroug 
of the City of New York which is the territorial juris 
diction of Local 15; 


(2) the domicile of the Plaintiffs-Appellants and their 
family first at 170 West 89th Street, New York City for 
a period of ten years and then at 120 West 91st Street, 
New York City, for a period of eight years, totalling over 
eighteen years; 


(3) the attendance of most of the children of the Dono 
hue family at St. Gregory's Church and Parochial School 


where practically all graduated with the exception of the 
| | 


infant Plaintiff-Appellant Dawn who attended P.S. 84 on 
pi 


West 91st Street, Manhattan, completing two grades and 
returning to the third grade in September 1973 after her 
accident of July 29, 1973 and remaining in P.S. 84 until 
November 1973 when the mother and Dawn removed to 
Oceangrove, New Jersey, to be near Doctor Jasaitis; 
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(4) the letter from Mrs. Donohue postmarked March 5, 
1975 to William J. Corcoran, Esq., her attorney, in which 
she states that the doctor's schedule requires her and 
Dawn to remain temporarily in New Jersey and of her 
intent to return to New York. This letter has great 
probity for the reason that it was written and post 
marked on March 5, 1975 a day before the U. S. Marshall 
had served a summons and complaint on the Defendant 
Appellee on March 6, 1975. In other words, the letter and 
its contents were sent at a point in time prior to the 
Defendant-Appellee knowing that the action would be 
commenced in the Federal Court in New York with its 


unswer containing the uefense of lack of jurisdiction: the 
ntiffs-Appellants weve not aware in point of 


this defense so as to prepare a reply or defense 


(5) the fact that the Plaintiffs-Appe!lants 
Donohue ever worked in New Jersey; 


(6) on * contrary Plaintiff-Appellant Dorothea 
Donohue and her husband always voted in New York and 
the Plaintiff-Appellant, Dorothea Donohue was a member 
of her Election Board in her District in West 90th Street, 
Manhattan. 


A further guidel as to the domicile of a party, as 
expressed in intent the case of Williamson v. Osenton, 
932 U.S. 619 (1914) where the Supreme Court held 


“the absence of any present intention of not resid 
ing permanently or indefinitely in the new abode.” 


POINT if! 


Absent t showing a change of intent the domi- 
cile of the P,ainti^ »-Appellants in New York continues 
notwithstanding !.mporary residence in New Jersey 
where such New Jersey residence is explained. 


The life style of the Plaintiffs-Appellants 1. shown to 
be overwhelmingly that of “New York". Following the 
marriage of the Plaintiff-Appellant Dorothea Donohue to 
her husband, the parties resided in Sullivan County, New 
York for 2 years; thereafter it was followed by a brief 
residenee in Queens County of two years where the hus- 
band joined Local 15 of the Operating Engineers Union; 
thereafter the parents of the infant Plaintiff-Appellant 
Dawn resided in the West Side of Manhattan, namely 
90th and 91st Streets for over 18 years; this residence 


continued after the injury to Dawn on July 29, 1973. 


If there was zo accident to Dawn, the life style of the 
parents and the infant Plaintiff-Appellant weuld be physi- 
illy that of the West Side of Manhattan where the roots 
of the family vere firmly established, by lease of the 
apartment in the Stephen Wise Towers of the New York 
City Housirg Authority on West 91st Street; by atterd- 
ane uregory’s Church and School for most of the 
chii ; except Dawn who attended P.S. 84 on West 91st 
Stret; the affiliation of the father with Local Union 15 
of tne International Union of Operating Engineers lo- 
cated at 265 West 14th Street. Manhattan, out of which 
Union the husband was gainfully employed for over 20 
years. This employment record is further supported by 
the fact that the medical and hospital bills of the infant 
Plaintiff-Appellant Dawn were paid by the Joint Welfare 
Fund of the International Union of Operating Engineers, 
Locals 14-15. Affiliation with Local 15 did not permit the 
father to work or seek work in New Jersey or other 
union territory of the Operating Engineers Union. 


With the uncontradicted history and life style cover- 
ing a period of over 20 years, with strong roots firmly 
established, showing the West Side of Manhattan to be 
the domicile of the parents and where the Plaintiff-Appel- 
lant Dorothea Dono'^ue was a member of the Local Elec- 
tion Board, is there any reason for the Plaintiffs-Appel- 
lants to change their domicile. No proof was offered 
showing such an intent. On the contrary, there is a con- 
tinuing intent on the part of the Plaintiffs-Appellants to 
return to New York when the necessary operative pro- 
cedures would be completed. 


The Plaintiffs-Appellants were not shown to be mi- 
grants in their life style; on the contrary in over 20 years 
they resided at two addresses, a few blocks from each 
other. In going to New Jer:ey, the Plaintiffs-Appellants 
were new with no roots and no prospects of employment 


on the part of the husband and father, William Donohue, 
who continued working in New York City for almost 
four months after his daughter’s injury; Mr. Donohue 


retired on disability at this time and has since been con- 
fined to the hospital to the present time. If there were 
work opportunities for the husband, there might be a 
motivating reason to change his domicile to New Jersey. 


There were no work opportunities for Mr. Donohue nor 
did they seek them. In December 1973 Mr. Donohue was 
retired from his Union and confined to a hospital, so 
that motivation from that angle is not present. 


There was no motivation for the children to change 
from the school in Manhattan to attend school in New 
Jersey where they were not known and where they had 
never been. As a matter of fact whe: Dawn enrolled in 
the New Jersey School, despite the fact that she com- 
pleted Grade 2 in P.S. 84 in Manhattan, she had to re- 
peat Grade 2 in the new school. Would that be a moti- 
vating reason? Hardly. One does not change domic le 
and go to another State, particularly when the child would 
have to repeat the Grade which she had completed in New 
York. The obvious intent would be to stay away from 
New Jersey where the penalty of repeating the Grade 
would be necessary for enrollmer. 


The family had a home in the New York City Housing 
Authority project known as the Stephen Wise Towers on 
West 91st Street and to which neighborhood the parents 
of the infant plaintiff were accustomed for over 20 years. 
Was there any motivating reason to change, such as lower 
rent, ete.? No proof was offered to support such a predi- 
eate. 


Would a family consisting of the parents and two young 
children pick up stakes and move to a place where they 
were never there before and where v had no friends 
or relatives? Hardly. Intent would be just the other 
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way. Would there be an attraction to attend superior 
schools in New Jersey for the children? Hardly. Par 
ticularly, where the other children in the family had all 
graduated from St. Gregory’s School, been baptized and 
confirmed there, with Patricia the next youngest still in 
St. Gregory's? Would Mrs. Donohue be induced to move 
to New Jersey for political reasons, when she was an 


leet p l 


ber of the Local [lection Board in her neighbor 


DUDOLFIOO!:; 
Hardly. "There is a complete lack of proof to show that 
the family intended to make New Jersey its permanent 
domicile. Absent this proof, the domicile of the parents 
continued to be that of New York notwithstanding the 
temporary residence of the Plaintiffs-Appellants in New 


Jersey. 


Good and cogent reasons are advanced to justify the 
temporray residence in New Jersey. It was to be near 
Dr. Jasaitis whom the Mother regarded as a “miracle” 
doetor, who was providentially in the hospital when Dawn 
was admitted and who turned out to be a specialist in 
one surgical area, namely "surgery and reeonstruetion of 
the hand". This dedicated Joctor who attended Dawn 
during the difficult period whe; she returned to school 


and was the butt of her schoolmate vibes who deseribed 


hand, was the sole reason why the 


Plaintiffs-Appellants moved to New Jersey in November 
pl ` 

1973, after (1) Dawn was enrolled in P.S. 84 in Manhat- 
tan, (2) after Patricia was enrolled in St. Gregory’s Paro- 


chial School, (3) after the fath 


her having a *elaw' 


retired from New York 
employment in November in 1 due to permanent and 
total disability. Although the mother took Dawn regu- 
larly to Dr. Jasaitis’ office for follow-up therapy treat- 
ments upon her discharge from the Hospital in July 
through November 1973, the costs of travel and incon 
venience were too great to await the second operation 
which Dr. Jasaitis predicted would be necessary if Dawn 
was to get better results from the first operation. 


The absence of any proof showing change of intent to 
make New Jersey their domicile and the good and sub- 
stantial reasons given to justify the temporary residence 
in New Jersey makes the decision of Judge Pollack that 
the Plaintiffs-Appellants became residents and citizens of 
New Jersey without warrant in fact or law. The proof is 


altogether the opposite. 


POINT IV 


The absence of intention to go elsewhere is con- 
trolling on the question of domicile. 


The Third Cirenit, Court of Appeals, in the ease of 
Gallagher v. Philadelphia Transportation Co., supra, held 
that “the negatively stated proposition is correct, viz: 
that it is the absence of an intention to go elsewhere which 
is controlling.” (page 546). 


the case at bar, not one scintilla of evidence is of- 
to show an intention “to go elsewhere” on the part 
Plaintiffs-Appellants. Put in a negative proposi- 


ion, the proof of close attachment covering a period of 


| 
over twenty vears and which proof included voting, work- 


iz in New York City, attendance at schools in New York 
City, attendance at churches in New York City, all clearly 


establish “the absence of intention to go elsewhere”. 


The answers to the finely tuned questions of the Inter- 
rogatories and in the detailed deposition to which the 
Plaintiff-Appellant, Dorothea Donohue, was subjected to, 
all demonstrated evidence of “the absence of an intention 
to go elsewhere”. Indeed, after such probing in depth by 
way of the interrogatories and depositions, skilled counsel 
for the Defendant-Appellee were unsuccessful in fingering 
the slightest clue to offset “the absence of an intention to 
go elsewhere”. The guidelines of Judge Edelstein apply in 
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the case of Broadstone Realty Corp. v. Thomas Mellon 
Evans, supra where he says at Page 265 


“A person may have several residences and can 
change his residence at will but domicile, once es- 
tablished, so remains until a new domicile is legally 
acquired.” 


“The acquisition of a new resideuce for occupancy 


1 
during employment away from a permanent nome 


* *? 


is insufficient to rebut that presumption 


Likewise, the residence of the Plaintiffs-Appellants in the 
ease at bar in the State of New Jersey to be in elose 
proximity to the attending surgeon, does not negate “the 


absence of an intention to &o elsewhere” 


CONCLUSION 


Wherefore, it is respectfully prayed that the deci- 
sion and order of Judge Pollack be reversed and the 
case remanded to the District Court for trial and fur- 
ther disposition. 


Respectfully submitted, 


Corcoran and Brapy 
Attorneys for Plaintiff s-A ppellants 
11 Park Place 
New York, N. Y. 10007 


(212) 291.99 9 


WILLIAM J. Corcoran 
01 Counsel 
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